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An Attempt to Evaluate the Role of Laypersons1 in the 

English Legal System 

Anyone ever wanting to examine the relationship between society and law 

would spontaneously notice that the two are closely bound together; so 

closely, indeed, that the first written samples of law date back in ancient 

times (Maine, 1861). In fact, it would be hard to imagine any society not 

bound by any form of law, either oral or written.   

While most people would think that the law aims at promoting justice, 

“the purpose of the law is to prevent injustice from reigning,” according to 

Bastiat (The Law, 1850). Possibly, Bastiat meant to say that the law itself has 

no teleological purpose. Without going into each and every possible definition, 

law could simply be described as “an abstraction, a set of rules, principles and 

ideas” (Atiyah, 1983:117-118). 

Like differences in culture, habits, ideas and concepts, myths and 

legends, different legal systems appear in different societies: from the Roman 

and the Gipsy Law, to the Napoleonic Code and the Soviet System; from 

religious codes, like the Islamic, Catholic or the Buddhist Law, to 

contemporary legal systems, either state or non-state based.  

                                                                 
1
 “Laypersons” is used instead of laymen, as a gender-neutral variant of the word. The term was first 

attested in 1972 (Etymonline Dictionary). 
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According to latest categorizations (University of Ottawa) five main 

legal systems seem to appear worldwide: civil law, common law, customary 

law, Muslim law and mixed systems. Middle East countries and parts of Africa 

embrace the Muslim law. Customary law is only followed in Mongolia and 

partly in China. The European systems all seem to follow the civil law, except 

for England, where common law is adopted (along with the Acts of 

Parliament), just like in the USA. That is the first distinctiveness of the 

English2 legal system, among many more specificities which make it unique, 

in comparison to other European and non legal systems. 

A. A Short Glance at the first Laypersons 

One of the ELS’s most interesting specificities is the use of laypersons, i.e. 

people who “are not members of the clergy” (Webster’s definition), in laying 

down the law. A deeper look into the etymology of the word “laypersons” 

could indicate its origins in the Greek laikos, meaning “of the people”; since 

the 15th century, however, “laity” would be used to define the members of a 

religious order, who were not among the consecrated clergy, indicating a 

possible influence of today’s use of laypersons from religion and the church 

(Likhovski, 1999). Traditionally, laypersons were justices of peace and 

jurymen. 

                                                                 
2
 When referring to the “English Legal System”, Scotland, Northern Ireland, the Isle of Man and the 

Channel Islands will  be deliberately omitted, as they have their own legal systems. For example, 

Scotland only has professional courts. Note that Wales is included, as it has the same legal system as 

England. 
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Justices of the peace (magistrates) date back to the 13th century, at 

which time their character was local and primarily military. Later on they took 

over economic responsibilities and a statute of 1361i officially established 

them as judges, their local character and power to punish being legitimised. 

As the work load in the early 17th century increased, another court had to be 

formed: its meetings were privately carried out by two or three magistrates 

and were called -for unknown reason- “petty sessions” (the title is still used 

for the magistrates’ court proceedings today). These early lay magistrates 

were paid under the will of Richard II and comprised the only instrument of 

local government, unlike their actual voluntary and purely judicial character  

today. 

The magistrates’ popularity reached its lowest during the early 19th 

century and has not yet fully recovered, not because they were corrupt or 

unworthy, but because they became the symbols of a harsh and indiscrete 

system, at a time of real economic hardship. Along the same century the 

magistrates’ role took a great turn towards their judicial form that we know 

today. Their training, though, did not become compulsory until 1966.  

Juries as well were used in the ELS even before the Norman Conquest, 

but not until 1215 and the issuing of Magna Carta were they methodically 

used in criminal cases. Their modern role as “deciders of fact” (Huxley Binns 

& Martin, 2005:235) is the result of their use for over a thousand years, at 

first as witnesses, rather than decision makers.  
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B. Laypersons Today 

There are two categories of laypersons in the ELS today: the jury and lay 

magistrates. Both groups carry out their duty free of expense. 

 Lay Justices of the Peace (lay magistrates) start off by receiving 

training for six days, a period during which they get familiar with basic law 

and different procedures. Along their service they receive extra training and, 

with a few exceptions, anyone can volunteer. No former qualifications and 

knowledge are required but common sense, normal intelligence and a love for 

justice. 

JPs constitute the magistrate’s courts, where 95 per cent of criminal 

cases are dealt with every year, according to 1977 data (Burney, 1979:28). 

Magistrates usually sit in panels of three, in order to decide the verdicts or 

sentences. Every criminal case goes through this court, even as a preliminary 

stage on its way to a higher court. Offences such as illegal parking, theft or 

fraud can be heard by the JPs, whereas more serious cases have to be passed 

to a higher court. The maximum sentence a magistrate’s court can impose is 

prison sentence for up to a year (for multiple offences), or fines of up to 

5000£. Its sentencing powers also include curfew, electronic tagging, 

supervision, unpaid work, etc.  

The jury comprises of 12 (plus replacements) people, 18-70 years of 

age, eligible to vote and ordinary residents of the UK for at least five years 
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(according to the Criminal Justice Act of 1974). Juries are used in serious 

trials, mainly in the Crown Court, but not for more than one third of the 

cases, as most defendants plead guilty. After having heard every side of a 

case they must render a verdict whether the defendant is guilty or liable. 

Their verdict ought to be unanimous, but a certain majority verdict is also 

possible. The judge has no right to challenge their decision, thus ensuring 

their independence. For reasons of impartiality, secrecy and rightness their 

selection is random and binding, unless they present an adequate excusal. 

C. Criticism and Endorsement 

Although their use has been part of the English legal culture for centuries, 

laymen’s utility has occasionally been set under question. Probably, their long 

tradition is partly the reason why not so many people dispute their necessity 

today. But still, when in 2001 Lord Justice Auld was about to present his 

review of the criminal courts (Watson, 2008), many people forejudged that 

the discontinuation of the use of lay magistrates was ante portas. Of course, 

not only did this not come true, but their role was further established.      

According to their denunciators, magistrates lack proper training and 

therefore have to heavily rely on clerks’ advice; they also fail to represent 

society on its whole, as they are mainly white professionals from managerial 

and middle classes, according to The Judiciary in the Magistrates’ Courts 

report of 2001. This background is exactly what supposedly makes them 
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conviction and prosecution-minded. Furthermore, the lay magistrates’ 

decisions differ greatly not only among the different Magistrates’ Courts, but 

also among lay magistrates in the same court, according to the Criminal 

Statistics for 2001 (Huxley-Binns & Martin, 2005:295).  

On the other hand, the juries’ indictment contains their openness to 

intimidation and their possible inability to fully apprehend complex matters, 

making them vulnerable to clever advocacy. Their composition could be far 

from representative as well, while at the same time they may bring prejudices 

with them into the jury room.  

As far as their advantages are concerned, both magistrates’ and juries’ 

symbolic value is among the most common arguments. At the same time, 

they are said to support the communities’ participation in the legal system , in 

the form of “local justice by local people”. Opinions among people who served 

as juries vary dramatically, according to discussions on various online 

blogspots and forums; they mainly focus on the obligatory character of the 

selection and the possible expenses necessary to attend a trial.  

 Regarding magistrates, it is unquestionable that their cost is far more 

cost-saving for every government, whereas their replacement with 

professional judges would result in several more millions of pounds being 

spent every year (The Judiciary in the Magistrates’ Courts report of 2001).  
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On behalf of the juries, their supporters claim that they form the best 

way of popularising the law: the law must be clearly explained, so that both 

the jury and the defendant get to understand all of its aspects. On the 

contrary are the judges, who are considered as remote from everyday life. 

Moreover, the fact that they are not law professionals, does not force them to 

conform to the precedents of past cases, making it possible for them to waive 

a law, when they decide so; this is also known as “jury equity”. Besides, the 

thought of having 12 people to decide on something means the combination 

of a wider set of experiences and opinions, but it also helps against biasing.  

Like every system, the use of laypeople in the ELS bears both 

advantages and disadvantages. Take the capitalist system, for example; 

although it has much potential, still many people lack the necessary for their 

living. Laypeople have proven their value and probably their necessity 

throughout their perennial use, not always, however, without problems. Both 

magistrates and juries are equally significant, as they ensure the 

representation of everyday people in the legal system. Of course, room for 

improvement will always be there and, in our case, it would translate in an 

urgent need to broaden the racial and social composition of the magistracy 

and to better cover the living expenses of the jury during the trial.  

 

Number of words: 1583 



URN: 60 76 798 

DATE: 16/11/2008 

ΤRA 1010 

9 

 

                                                                 
i
 Translated extract from the statute of 1361: In every county of England shall be assigned for the 

keeping of the peace, one lord and with him three or four of the most worthy in the county, with some 

learned in the law, and they shall have power to res train the offender…and to pursue, arrest, take and 

chastise them according to their trespass and offence. (Burney, 1979:46) Remarkably, there is a clear 

referenc e to “learned in the law”; for the next two c enturies, legally trained justices would become an 

important part of the bench. 
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